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ANORDINANCE 2Oo6 O 6  

REMOVING THE CITY OF SAN ANTONIO AS A PARTY TO THE 
DECLARATION OF PROTECTIVE COVENANTS AFFECTING 
PROPERTY AT 11711 IH 35 NORTH. 

* * * * * 

WHEREAS, the owner of property located at 1171 1 IH 35 North and described in Exhibit A 
attached hereto and which property is subject to the Declaration of Protective Covenants dated 
October 7, 1994, restricting certain uses of the property and naming the City of San Antonio as 
the party with enforcement authority; and 

WHEREAS, the City of San Antonio took no action accepting the enforcement authority of the 
Declaration of Protective Covenants; and 

WHEREAS, the City of San Antonio wishes to formally disclaim any role or interest regarding 
the Declaration of Protective Covenants regarding the property located at 1171 1 M 35 North; 
NOW THEREFORE; 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO: 

SECTION 1. The City of San Antonio hereby rejects any role or interest in the Declaration 
of Protective Covenants for property located at 1171 1 M 35 North. A copy of the Declaration of 
Protective Covenants is attached hereto as Exhibit B and further recorded at Volume 06278, 
Pages 01742-01744 of the Official Records of Real Property of Bexar County, Texas. 

SECTION 2. 
void. 

The City of San Antonio regards the Declaration of Protective Covenants as 

SECTION 3. This ordinance shall take effect on the 25th day of June 2006. 

PASSED AND APPROVED this 15th day of June, 2006. 

ATTEST: *!*+ 
ityC rk 

APPROVED AS TO FORM: 



Be&ng'22.330 acre8 of land lying in the Joseph Scott Survey No. 323 
Abstract No. 676 and being Lot 18, N.C.B. 15724, af the mart Super 
Center stare No. 4941 (Kmart subdivision) as recorded in Volume 
9528, Page 61 of  the Deed tlnd P l a t  Recorda of Bexar County, Texas 
and being mora particularly described as follows: 

BEUIENINU a t  a 112'' iron rod 8et: in the northwest right-of-way line 
of Interstate Highway 35 (300 foot wide right-of-way) at  t he  
southeast: corner of the afaremantioned mart subdivision, from 
which a T e a 1 3  Deepaxtrnent of Transportation rlght-of -way monument at 
the southerly cutback corner of Interstate Highway 35 a n d  
Crownpaint (formerly Bhdau Bitlhop Road) bears N57O 13 @ 29 W, a 
dietance of 506.18 feet; 

~ N C E  w i t h  the northwest right-of-way line of Interstate Bighway 
35 and a southeasterly line o f  the aforementioned K m a r t  
subdivirjion, S574X3t29nW a distance of 607.48  feet: to a l,Qn iran 
rod set  in the northeasterly line of the remaining portion of Lot 
2, N.C.B. 15724, Gas and Eat Subdivision, aa recorded Volume 
7500 ,  Page 163. of the Deed and Plat: Records of Bexar County, Texas ;  

THENCE, w i t h  a southwesterly line of the aforementioned Kmavt 
subdivision and the northeasterly line of the aforementioned 
remaining port ion  o f  Lot 2 and the remaining portion of a 14.67 
acre tract ad recorded in Volume U 7 1 ,  Pages 410 of the Deed and 
Plat  Records of Bexar County, Texas, l?33°42'3L11W a distance of 
453.42  feet to a l/ZU iron rad set at the nor th  corner of  safd 
remaining poreion of a 14.67 acre tract;  

W N C E  w%th a southeasterly l ine of the aforementioned Krnart 
subdivision and the northwesterly line of the aforementioned 
remaining por t ion  of a 14 .67  acre tract, S66°59r54W a distance of 
451.84 feet to a l/aq iron rod set in the northeast  right-of-way 
line o f  O'Conuor Road; 

THENCB along the northeast  right-of-way l ine  of O'Coonor Road and 
a eouthweot of the aforementioned KmarC subdivision, N33°41'06uW a 
dirrrance of 437.54 feet: t o  a 3/2" iron rod set  a t  the point of 
curvature of a non-tangent curve to the l e f t  having a central angle 
of 06* 36'29", a xadius of 833.29 feet and a chord which bears 
N36°59'22i1W a distance of 96.05 feet; 

Superxmart Store #4941 
San Antonio, TX 
12 /32/94 
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. 
THWCE continuing wlrth the northeast right-of-way line of O'Comor 
Road and the southwest line o f  the aforementioned Kmart: 8Ubdivir~Zan 
and along said curve to the left an arc distance of 96.10 feet to 
a %/a* iron rod set; 

PnCNcE continuing with the northeaet line of WConnor Road and the 
southwest line of the aforementioned mart subdivision, 
Lp37°19'56uW, a distance o f  83.66 feet to a 1/2" iron rod 36t at the 
most; westerly corner of sa id  ftaart: 8ubdiViSiOn and the most 
southerly carner of a 4.625 aere tract as described in Volume 1400, 
Page 283 of the Deed and Plat: Records of B e x m  County, Texas; 

THENCE with the northwest l ine  of the aforementioaed Hmayt 
subdivfsfon and the southeast line of the  aforementioned 4.655 acre 
tract and the remaining portion of an 33..013 acre tract aa 
described in Volume 4223, Page 575 of the Deed and Plat Records of 
Bexar ~ o w t y ,  Texas, N57°23'421fE, at a distance o f  722.78 feet past; 
a 1 / 2 n  iron rod found at the south corner o f  Lot 18, Block 5 of 
Valley Forge Unit 6 subdivision aa recorded in Volume 7 8 0 0 ,  Page 68 
of the! Deed and Plat Recoxde of Bexar County, Texas, in all a total 
distance of  1037.78 feet to a 1/2" iron rod found at the north 
corner oE said Kmart subdivision and the ea5t corner o€ Lot 19, 
Block 6 of said V a l l e y  Forg@ Unit 6 subdivision; 

THENCE w i t h  the aortheast line of the aforementioned mart 
subdivh~fon and with the southwest l i n e  of Lot 1, N.C.B. 15724, 
Bludau Bishop Subdivfsion, as recorded involume 7 3 0 0 ,  Page 172 of 
the Dead and Plat Records o f  Bexar County, Texas, and a 4.714 acre 
tract a8 described in Volume 5424, Page 553 o€ the Deed and Plat 
Racords of Bexar County, Texas, S34°55tB6UE, a dietance oE 1144.47 
feet to the PLACE OF BEGINNING. 
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STATE OF TEXAS 5 
4 

COUNTY OF BEXAR 5 

'I DSCWLRATION OF PMTBCTIW COVE"T8 

WHEREAS, SCC No. 4941, Inc., a Texas corporation, is t h e  owner 
of the real property more pa r t i cu la r ly  described on E x h i b i t  "A" 
attached hereto and incorporated he re in  by re ference  (the 
"Property"); and 

WHEREAS, t h e  Property is to be used for the cons t ruc t ion  and 
operat ion of a Super X - M a e  Center or s imilar  general  x e t a i l  and 
grocery store (the " R e t a i l  Store");  and 

WHEREASJ t h e  R e t a i l  Store  t o  be constructed on the  Property 
shall inc lude  an outdoor garden center ,  automobile s e r v i c e  a rea ,  
and c e r t a i n  other outdoor s torage,  se rv ice  and sale a r e z s  f o r  goods 
such a s  p a t i o  fu rn i tu re ,  p lan ts ,  lawn and garden suppl ies ,  
automobile suppl ies  and s imi l a r  i t e m s  which require  1-1 zoning 
under the zoning provis ions of the U n i f i e d  Development Code f o r  t h e  
C i ty  of San Antonio; and 

WHEREAS, t h e  C i ty  Council of San Antonio has approved 1-1 
zoning u s e  f o r  t h a t  portion of t h e  Property more p a r t i c u l a r l y  
described on E x h i b i t  W n  at tached hereto and incorporated here in  
by reference, and as  p a r t  of the zoning process  SCC No. 4941, Inc. ,  
as owner, agreed to impose c e r t a i n  r e s t r i c t i o n s  on t he  1-1 zoned 
por t ion  of the Property r e s t r i c t i n g  the  use of the 1-1 zoned 
portion of the P~operty to uses cons is ten t  w i t h  and part of t h e  
operat ion of the R e t a i l  Store,  such approved uses including,  b u t  
n o t  being l imi ted  t o ,  t h e  operation of an outdoor garden c e n t e r  f o r  
sales and storage,  an automobile se rv ice  area, and other genera l  
re ta i l  type businesses  and uses associated w i t h  the R e t a i l  S t o r e  
on the Property.  

NOW, THEREFORE, f o r  TEN and N0/100 DOLLMis ($10.00), and other 
good atld valuable  considerat ion,  t h e  r e c e i p t  and su f f i c i ency  of 
which is acknowledged and confessed, the undersigned, as owner of 
the Property,  hereby imposes the  following r e s t r i c t i o n s  on t h e  
Property : 

1. 

2. 

3. 

Permitted uses  of the  I-i zoned port ion of the Property 
shall include, bu t  not  be limited t o ,  the opera t ion  of 
t h e  Reta i l  Store ,  outdoor garden center, automobile 
servic-e a rea ,  outdoor s torage,  s e rq i ce  and sale areas for 
goods such as p a t i o  furn i ture ,  plants, lawn and garden 
suppl ies ,  automobile suppl ies  and other related sales 
and services, and a l l  uses permit ted i n  B-3 zoning. 

The 1-1 zoned por-tion of the land shall no t  be used for 
any use allowed i n  1-1 zoning and not allowed i n  8-3 
zoning which 1-1 use is not a p a r t  of the business  of the 
R e t a i l  Store. The I-1 zoned land s h a l l  not  be used for 
a purpose requi r ing  1-1 r a the r  t han  B-3 zoning o ther  thcn 
t h e  uses associated w i t h  the R e t a i l  S tore  on the Property 
without first obtaining the prior approval of  the Ci ty  
of San Antonio to such add i t iona l  1-1 uses,  w h i c h  
approval may require  t h a t  an appl ica t ion  for a zoning 
chznge request ba filec? and appruvea. 

The covenants and r e s t r i c t i o n s  contained i n  this 
Declaration sha l l  run with the 1-1 zoned po r t ion  of the 
Property and shall i nu re  t o  the  benef i t  of and be 
enforceable by t h e  City of San Antonio. The covenants 
and restrictions may be amended from t i m e  t o  t h e  by 
wr i t ten  agreement of the then owner of the  1-1 zoned 
por t ion  of the Property or po r t ions  thereof and the c i t y  
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of San Antonio. The owners and/or mortgagees of 
unaffected portions of the 1-1 zoned portion 0% the 
Property shall not be required to join in such an 
amendment. 

This Declaration of Protective Covenants shall remain i n  
effect until the earlier of (f) December 31, 2020 ,  or 
(ii) such date a3 tho owner oE the 1-1 portion of the 
Property shall come before City Ccuncil of the C i t y  of 
San Antonio and obtain a zcning change ox councii 
approval for another 1-1 use €or the 1-1 partion of the 
Property. 

5. This instrument i 5  binding upon t h e  undersigned, its 
successors and assigns an? is solely enforceable by the 
city of San Antonio. For so long as X-Xart Corporatlon 
owns or occupies any portion of the Property this 
Declaration of Protective Covenants may not be madified 
or mended without IC-Mart Corporation' s prior written 
consent. 

1 
4 .  

SCC NO. 4941,  INC. ,  a Texas 
corporation --. 
By : & Q c r &  

Michael C. Ainbinder, President 

STATE OF TE'XAS § 
5 

COUN!PY OF BEXAR 4 

instrument was , 1994, by 
No. 4941, Inc., a Texas corp 

OTXXY PUBLXC, SFate'oP Texag My Commission Expires: 
yv Z.lCS4k 

Qppenheher , Bland 
Harrison 81 Tate, IRC. 
711 Navarro, Suite 600 
san Antonio, Texas 78205 
A t t n :  K e n n e t h  M. Gindy 

Marsha G. Rmirez  \ J  

(mea N o t a r y  Name) 
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PREPARED IN LAW OFFICE a?: 

Oppenheimer, Blend 
Harrison & Fate, Tnc. 
711 Navarro, Suite  600 
San Antonio, Texas 78205 
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Filed for Record in: 
BMRRCOUH~Y TX 
WFdRT D. 6kiEIllcWWrr CLEX 

On Dec 02 1991 

R t  4:OSm 

Receipt I: 91933 
Record I ni: 5.00 
Dac/nqat t 6.00 

F a c A a  : 94- w1m1 

b9tr -Betty Sepirlvedr 
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CITY OF SAN ANTONIO 
DEVELOPMENT SERVICES DEPARTMENT 
CITY COUNCIL AGENDA MEMORANDUM 

TO: Sheryl Sculley 

FROM: Florencio Peiia, Director Development Services 

SUBJECT: Declaration of Protective Covenants for 1171 1 IH 35 North 

DATE: June 15,2006 

SUMMARY AND RECOMMENDATION 

The property owner has requested amendments to the Declaration of Protective Covenants 
affecting property at 1171 1 IH 35 North and recommended by Councilman Chip Haass. As an 
alternative, staff recommends that the City remove itself as one of the parties to the property 
deed restrictions. This action should be taken by ordinance and will have the necessary effect of 
allowing the property owner to utilize the building as proposed without the restrictions, unless 
otherwise enforced by other parties to the Protective Covenants. 

BACKGROUND INFORMATION 

The K-Mart property at the Northwest comer of the M-35/0'Connor intersection (1 171 1 
Interstate Highway 35 North) has been vacant for approximately three years. The current 
property owner, John Rockey, is asking for City Council's consent to a change in the use 
restrictions on the property. 

In 1994, to accommodate a K-Mart store with outdoor storage and sales areas and an automobile 
service center, the property was zoned 1-1 General Industrial. At that time, protective covenants 
restricting the use of the property and naming the City of San Antonio as the sole enforcer were 
also put in place. However, the City is not a signatory on these documents. Those protective 
covenants limit the use of the property to the operation of a K-Mart type retail store. The only 
industrial uses permitted under the protective covenants are those industrial uses that are part of 
the store's operation (like the auto service area) and outdoor storage of the store's merchandise. 

The current owner of the property intends to move forward with a planned redevelopment of the 
site for a business park with a range of allowable retail and light industrial tenants. In order to 
proceed with this development it is in the best interest of the property owner to amend or remove 
the protective covenants. 

The Governance Council Committee heard this item on June 7, 2006 and recommended full City 
Council consideration on June 15,2006. 



8 

POLICY ANALYSIS 

Protective covenants and/or deed restrictions associated with zoning cases are private agreements 
that restrict, or limit, the use or activities that may take place on property in a subdivision and are 
not enforceable by the City. 

The Council may consider these restrictions in an action, but these documents are not recognized 
in the zoning ordinances adopted with an approved rezoning of property. Formally accepting or 
recognizing deed restrictions in conjunction with a zoning action is not recommended. The City 
is not a signatory on these documents. Formal recognition of these documents obligates the City 
to perform, potentially rendering the City liable for the enforcement of land use activity that may 
contradict the provisions of the City's Unified Development Code. 

Entering into such agreements essentially equates to contract zoning, which has been established 
through the courts as an illegal practice for municipalities and counties to pursue. Therefore, 
staff is recommending that City Council take fonnal action to reject the restrictive covenants. 

FISCAL IMPACT 

There is no immediate fiscal impact. 

COORDINATION 

This item has been coordinated with the City Attorney's Office. 

n 

Florencio Peiia, D h T o r  
Development Services Department 

Approved for Council Consideration: 

" City Manager V 
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TO: Mayor and Council 

FROM: 

COPIES TO: 

Councilman Chip Haass, District 10 

Sheryl Sculley, City Manager; Jelynne Le Blanc Burley, Deputy 
City Manager; Pat DiGiovanni, Deputy City Manager; Florencio 
Pena, Director of Development Services; Gayle McDaniel, 
Assistant to the City Council 

- 

SUBJECT: Request for Consent to a Proposed Amendment to Declaration o 
Protective Covenants relating to a certain tract of real property 
located at the comer of IH-35 and OConnor Road in District 10 

DATE: May 23,2006 

The K-Mart property at the Northwest comer of the IH-35 / O'Connor intersection ( 11 71 1 
Interstate Highway 35 North) has been vacant for approximately three years. As you 
know, there are certain problems that gravitate toward vacant properties in an urban 
environment. The owners of the K-Mart property have had an ongoing problem with 
graffiti and vandalism since the store's closing. In addition, I have received many 
complaints about unauthorized tractor-trailer trucks parking on the property, go-kart races 
being held there, and a problem with litter and trash being dumped on the property. The 
property owners have not been successfd in obtaining a retail tenant or user for the 
property in about 3 years. The current property owner, John Rockey, is asking for City 
Council's consent to a change in the use restrictions on the property, and I am in favor of 
the Council giving such consent. 

In 1994, to accommodate a K-Mart store with outdoor storage and sales areas and an 
automobile service center, the property WBS zoned 1-1 (general industrial). At that time, 
protective covenants restricting the use of the property and benefiting the City of San 
Antonio were also put in place. Those protective covenants limit the use of the property 
to the operation of a K-Mart type retail store. The only industrial uses permitted under the 
protective covenants are those industrial uses that are part of the store's operation (like 
the auto service area) and outdoor storage of the store's merchandise. 

The current owner of the property intends to move forward with a planned redevelopment 
of the site, which would turn the old K-Mart building into an attractive business park with 
a range of allowable retail and general industrial tenants comparable to the new 
developments by the Trammel1 Crow Company a short distance away at Wurzbach 
Parkway and Crosswinds Way. The redeveloped property is anticipated to include a 
mixed use of office, retail, industrial and showroom facilities, as well as some space for 
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the storage of merchandise and inventory of the businesses operating on the property in 
complete compliance with the Property's current zoning. One anticipated tenant is a 
moving and storage company whose primary business activity is servicing the moving 
requirements of active military personnel. The new uses would require less parking area, 
so the owner plans to construct additional flex office / warehouse space on the property. 
A copy of the proposed Site Development Plan for the property is attached as Exhibit A 
for your review. 

The purpose of this memorandum is to seek City Council approval to amend the 
Protective Covenants affecting the property, so as to allow the normal general 1-1 
industrial-type uses typical of this type of new project including, but not limited to: 

1. Indoor warehousing or storage of merchandise and inventory of any business 
operating on the property. 

2. Indoor warehousing or storage of household-type goods, such as, but not limited 
to, household fUmiture. An example (but not by way of limitation) of such 
storage would be a moving-and-storage business storing a customer's household 
items that were removed from the customer's residence, until such time as those 
items can be delivered to that customer's ncw residence. 

The proposed First Amendment to Declaration of Protective Covenants is attached as 
Exhibit B. I know that the residents of District 10 will be in favor of this redevelopment 
of the property, and I intend to support John J. Rockey's request for the modification of 
the protective covenants. 

This Amendment leaves in place the existing 150-foot buffer in the rear of the Property 
which does not allow any 1-1 uses and avoids the time consuming rezoning process which 
will likely cause the proposed lessee to seck an alternate site to hlfill his contract with 
the Federal government to store military personnel's household goods. Much of the 
surrounding land has industrial zoning and the owner could seek an unrestricted industrial 
zoning thereby removing the current restrictions entirely. 

Your favorable consideration is appreciated. Please contact me if you have any questions 
Or concerns. 

*- - . .  
0 -  s -, 

- -  

^--~--_II--"_ "I " - - " ^  _I 

Phil Wardbcrger Patti Radle 
*?dl Member, District 5 - - _  Mayor 
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I --- 
Roger Piore, Delida Herren 

f @unci1 Vember, Distrla 1 Coumll Member, District 6 

L? Council Member, D h k t  2 Council Uarnbsk, O$&rict 7 

I Council Member, 51s 
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